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Arizona defense lawyers need
to familiarize themselves with
the amendments to the Arizona
Rules of Civil Procedure (“Rules”)
that go into effect on July 1,
2018. Certain rules have been
significantly changed as a result
of the amendments including
the adoption of Rule 26.2 which
implements a new three-tier
system of damages that will
dictate what presumptive limits to
discovery is allowed in a particular
case.
While this Article focuses on the
newly created discovery tiers,
other significant amendments
address
the
imposition
of
sanctions (Rules 11 and 37),
discovery (especially discovery
disputes and electronically stored
information under Rules 26, 37,
and 45.2), experts (Rule 26.1(d)
(1)), and subpoenas (Rule 45)
that all practitioners need to
study and understand to properly
advise their clients and prepare
for arbitration or trial.

Scope
of
Changes.
The
Rule
amendments
a
r
e
authorized
pursuant
to
Arizona
S u p r e m e
Court Order
No.
R-170010
and
Attachments
A and B (filed
Wittwer, Esq.
8/31/17 and
amended on
9/14/17, 10/12/17, and 10/26/17),
available at http://www.azcourts.
gov/rules/Recent-Amendments/
Rules-of-Civil-Procedure.
Effective July 1, 2018:
Rules 5.1, 8, 8.1, 11, 16, 26,
•
26.1, 26.2, 29, 30, 33-37, 38.1,
45, and 84, and the associated
comments to Rules 37 and 84,
are amended;
•
Rule 16.3 and its associated
comment are abrogated;
•
New Rules 26.2 and 45.2,
and the associated comment
to Rule 26.2, are adopted; and
•
Rule 84, Forms 7, 9, 10,
11(a), 11(b), 12(a), 12(b), 13(a),
13(b), 14(a), and 14(b) are
adopted or amended.
Cases Filed Before 7/1/18. For
cases filed before July 1, 2018: (1)
only amended Rules 11, 26, 26.1
(except for the first sentence of
Rule 26.1(d)(2) relating expert
reports in Tier 3 cases), 31, 35,

37, 45, and new Rules 26.3 and
45.2, and the amended or new
rules’ associated amended or new
forms, shall apply, unless (b)(3)
applies or the application of those
rules would be infeasible or would
work an injustice, in which case the
former rule applies; (2) the preJuly 1, 2018 unamended versions
of Rules 5.1, 8, 8.1(f), 16, 29, 30(d)
(1), 33, 34, 36, and 38.1, and their
associated forms and comments,
shall continue to apply; and (3)
the pre-July 1, 2018 unamended
versions of Rules 26(c), 26(f), 31,
37(a), and 45 shall continue to
apply to any discovery motion,
discovery request or notice, or
subpoena filed or served before
July 1, 2018.
For Cases Filed On or After
7/1/18. The amendments to Rules
5.1, 8, 8.1, 11, 16, 26, 26.1, 26.2, 29, 30,
33-37, 38.1, 45, and 84 and their
associated forms and comments,
and new Rules 26.2 and 45.2
and their associated forms and
comment, apply. Additionally,
Rules 47(a)(1), 47(i), 48(b), 58(b),
58(f), and 92(a)(6) of the Rules of
the Arizona Supreme Court and
Rule 28 of the Arizona Rules of
Probate Procedure are amended,
effective July 1, 2018, and shall
apply to all cases and proceedings
pending on, filed on, or after, July
1, 2018.
Initial Pleadings. The discovery
tiers begin to be implicated
from the commencement stage.
Under amended Rule 8(b)(1),
in all actions in which a party is
pursuing a claim other than for a
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The 2018 Amendments to the Arizona Rules (continued)
sum certain or for a sum which can
by computation be made certain,
no dollar amount or figure for
damages sought may be stated in
any pleading allowed under Rule
7. The pleading setting forth the
claim may include a statement
reciting
that
the
minimum
jurisdictional amount established
for filing the action has been
satisfied. Under amended Rule
8(b)(2), a party who claims
damages but does not plead an
amount must plead that their
damages are such as to qualify
for a specified tier defined by
Rule 26.2(c)(3). In addition, under
amended Rule 8(g)(1)(B), the Civil
Cover Sheet will need to state the
amount in controversy pleaded,
or if that amount is not pled,
the discovery tier to which the
pleading alleges the action would
belong. The “complex litigation”
section has been deleted. Cases in
the commercial court will default
to Tier 3 (absent reassignment)
under Experimental Rule 8.1(f).
The answering party to a pleading
can no longer state that “the
document speaks for itself,” that
the party “denies any allegations
inconsistent with the language
of a document,” or answer a
factual allegation, or an allegation
applying law to fact, by claiming
that it states a legal conclusion.
See amended Rule 8(c)(2). Also,
under amended Rule 8(c)(5), an
answering party can no longer
deny an allegation “on information
and belief.” Instead, it must either
admit or deny an allegation if it
has information sufficient to form
a belief, or must instead state that
it has insufficient information to
form a belief about the truth of an
allegation.
Early Meeting and Tiering. Rule
16(b) is amended to eliminate the
old “Joint Report” language and

instead to require participation
in an Early Meeting to address
discovery tier assignment and
other matters. At the earliest
practicable time, but no later
than 30 days after a party files an
answer or files a motion directed
at the complaint, or 120 days
after the action commences—
whichever occurs first—that party
and the plaintiff must meet and
confer about the anticipated
course of their case, including
the tier to which it should be
assigned under Rule 26.2 and the
subjects set forth in Rule 16(b)
(2) and (c). The parties must
discuss whether and how they
can agree to streamline and limit
claims and affirmative defenses
to be asserted, discovery to be
taken, and motions to be brought.
The purpose of the conference
is to plan cooperatively for the
case, and to facilitate the case’s
placement in one of three tiers
discovery. The attorneys of record
and all unrepresented parties who
have appeared in the action are
jointly responsible for arranging
and participating in the Early
Meeting.
Topics for Early Meeting. Under
Rule 16(b)(2), the parties should
at least discuss the following
topics at the Early Meeting:
(A)
their
anticipated
disclosures
concerning
witnesses, including the
number of fact witnesses,
whether they will seek
to use expert witnesses,
and how much deposition
testimony they expect will
be necessary;
(B)
their
anticipated
disclosures of documents,
including any issues already
known to them concerning
electronically
stored
information;

(C) motions they expect
to file, so that the parties
can
determine
whether
any of the motions can be
avoided by stipulations,
amendments,
or
other
cooperative activity;
(D) any agreements that
could aid in the just, speedy,
and inexpensive resolution
of the case;
(E) the discovery tier to
which the case should be
assigned under Rule 26.2,
and whether the parties
wish to stipulate—or any
party wishes to move for—
assignment to a tier other
than that to which the case
would be assigned given the
amount in controversy; and
(F) the subjects set forth in
Rule 16(c).
Joint Report/Scheduling Order
– Timing. Under Rule 16(c), no
later than 14 days after the Early
Meeting, the parties must file
a Joint Report and a Proposed
Scheduling Order. The attorneys
of record and all unrepresented
parties who have appeared in the
action are jointly responsible for
attempting in good faith to agree
on a Proposed Scheduling Order,
and for filing the Joint Report
and the Proposed Scheduling
Order with the court. The court
must issue a Scheduling Order as
soon as practicable either after
receiving the parties’ Joint Report
and Proposed Scheduling Order
or after holding a Scheduling
Conference.
Content of Joint Report. The
Joint Report must state—to the
extent practicable—the parties’
positions on the subjects set
forth in Rule 16(b)(2) and (c)
(3) and must attach a proposed
Scheduling Order. The parties
Common Defense • Spring 2018
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The 2018 Amendments to the Arizona Rules (continued)
are not required to describe their
Early Meeting in the Joint Report,
but may do so. Any summary must
describe the case with respect to
the characteristics in Rule 26.2(b)
and (c) to be used in assigning
cases to a discovery tier, and
must set forth any agreements the
parties have reached to streamline
the case. In the Joint Report,
the parties are not permitted to
discuss or criticize the rejection of
proposed agreements or to argue
that the other party has taken
unreasonable positions. Unless
ordered by the court, a summary
must not exceed 4 pages of text,
which length must be split evenly
between separate statements of
the parties if they do not agree
on the summary’s contents. The
Joint Report must attach a good
faith
consultation
certificate
under Rule 7.1(h) and certify that
the parties conferred regarding
the subjects set forth in Rule 16(b)
(2) and (c)(3).

Content of Proposed Scheduling
Order. The proposed Scheduling
Order must state the discovery
tier to which the case is assigned,
and must specify deadlines for
the following by calendar date,
month, and year:
(A) serving initial disclosures
under Rule 26.1 if they have
not already been served;
(B) identifying areas
expert testimony;

(C) identifying and disclosing
expert witnesses and their
opinions under Rule 26.1(d);

(E) disclosing
witnesses;

City,State,Zip
Phone# & ext.
Fax #
Cell Phone #
Website
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(L) the anticipated number
of days for trial.

(H) final supplementation of
Rule 26.1 disclosures;

Record Retrieval * Deposition Reporting * Multi-Plaintiff Litigation * Medical Records Summarization

*** Please fill in all necessary blanks ***

nonexpert

(G) completing all discovery
other than depositions;

Jim Gackle
Senior Account Manager
jim.gackle@compexlegal.com

Management Authorization

(K) a proposed trial date;
and

(F) completing depositions;

77 East Thomas Road, Suite 250
Phoenix, AZ 85012
(602) 508-8000, Ext. 203
(602) 508-9000
(602) 614-3322
www.cpxlegal.com

(J) filing dispositive motions;

written

(D) propounding
discovery;

Business Card Order Form
Street Address

of

(I) unless the court orders
otherwise for good cause, a
deadline for holding a Rule
16.1 settlement conference
or private mediation to
occur no more than 15
months after the action
commenced, but in no event
later than 60 days after
the date discovery is set to
complete consistent with
the discovery tier to which
the case is assigned under
Rule 26.2(f);

Dates Certain. The Scheduling
Order must include calendar
deadlines specifying the month,
date, and year for each of the
items included in the Proposed
Scheduling
Order,
consistent

The 2018 Amendments to the Arizona Rules (continued)		
with the discovery tier to which
the case is assigned under Rule
26.2(f). The Scheduling Order
must also set either: (A) a trial
date; or (B) a date for a TrialSetting Conference under Rule
16(e) at which a trial date may
be set. Absent leave of court, no
trial may be set unless the parties
certify that they engaged in a
settlement conference or private
mediation, or that they will do so
by a date certain approved by the
court. The Scheduling Order also
may address other appropriate
matters.
Modification of Dates Established
by Scheduling Order. The parties
may modify the dates established
in a Scheduling Order that govern
court filings or hearings only by
court order for good cause. Once
a trial date is set, the parties may
modify that date only under Rule
38.1.
Request for Discovery Tier. The
parties may include in the Joint
Report a proposed stipulation
to a discovery tier, setting forth
good cause for the requested
tiering in compliance with Rule
26.2(c)(1). Any motion to vary the
tier to which a case is deemed to
be assigned under Rule 26.2(c)
(3) must be made by the date on
which the parties must file their
Joint Report. Any such motion
must be filed separately from
the Joint Report and may not
exceed three pages in length. Any
responsive memorandum may not
exceed three pages in length and
must be filed within 5 days after
service of the motion. No reply
memorandum is permitted.
Forms. The parties must file the
Joint Report and the Proposed
Scheduling Order using the forms
approved by the Supreme Court
and set forth in Rule 84, Forms 11

through 13. They must use Forms
11(a) and (b) for Tier 1 cases,
Forms 12(a) and (b) for Tier 2
cases, and Forms 13(a) and (b) for
Tier 3 cases.
Applicability
of
Rule
16
Amendments. The requirements
of Rule 16(b) and (c) apply to
all civil actions with only limited
exceptions. The requirements of
Rule 16(b) (regarding the Early
Meeting) apply to actions subject
to compulsory arbitration under
Rule 72(b), but the requirements
of Rule 16(c) (regarding the
Joint Report and Scheduling
Order) do not. In actions subject
to compulsory arbitration, no
later than 14 days after the
Early Meeting, the parties must
file a Report of Early Meeting
stating the date(s) on which the
Early Meeting occurred, and
containing either a proposed
stipulation to a discovery tier, or
the parties’ positions regarding
the appropriate discovery tier.
The Report of Early Meeting must
attach a good faith consultation
certificate under Rule 7.1(h). The
requirements of Rule 16(b) and (c)
do not apply to actions seeking
the following relief:
(i) change of name;
(ii) forcible
detainer;

entry

and

(iii)
enforcement,
domestication, transcript, or
renewal of a judgment;
(iv) an order pertaining to
a subpoena sought under
Rule 45.1(e)(2);
(v) restoration of civil rights;
(vi)
injunction
against
harassment or workplace
harassment;
(vii) delayed birth certificate;
(viii) amendment of birth
certificate
or
marriage

license;
(ix) civil forfeiture;
(x) distribution of excess
proceeds;
(xi) review of a decision
of an agency or a court of
limited jurisdiction;
(xii) declarations of factual
innocence under Rule 57.1
or factual improper party
status under Rule 57.2; and
(xiii) petitions under Rule
45.2(e).
Rule 26.2 – Tiered Limits to
Discovery Based on Attributes
of Cases. Rule 26.2 explains the
amount of discovery a party may
take in their case. The quantity
of discovery a party may take is
limited by the tier to which their
case is assigned. Rule 26.2 explains
how and when cases are assigned
to one of three tiers, each of which
has different limits. According
to Rule 26.2(b), cases should
be considered for assignment
to a tier by case characteristics,
consistent with the factors that
define proportional discovery
in Rule 26(b)(1). The following
sets of characteristics are not
exhaustive:
Tier 1: Case Characteristics. These
are “simple” cases that can be tried
in one or two days. Automobile
tort, intentional tort, premises
liability, and insurance coverage
claims arising from those types of
claims are generally Tier 1 cases,
absent unusual circumstances.
Cases with minimal documentary
evidence and few witnesses are
likely Tier 1 cases.1
1
As a practical matter, having tried
more than 3 dozen automobile tort trials,
in cases involving disputed causation and
damages, Mr. Donaldson has yet to have
a jury trial start and end in one to two
days. This would put an undue burden on
both plaintiff lawyers and defense lawyers

Common Defense • Spring 2018

12

The 2018 Amendments to the Arizona Rules (continued)
Tier 2: Case Characteristics.
These are cases of intermediate
complexity. They are likely to have
more than minimal documentary
evidence and more than a few
witnesses. They are likely to
include, but may not include,
expert witnesses. They are likely
to involve multiple theories
of liability, and may involve
counterclaims or cross-claims.
Cases that do not easily fit within
Tiers 1 and 3 belong here.2
Tier 3: Case Characteristics. These
are cases that are logistically or
legally complex. Class actions,
antitrust, multi-party commercial
or construction cases, securities
cases,
environmental
torts,
construction
defect
cases,
medical
malpractice
cases,
products liability cases, and mass
torts are among those cases that
generally belong in Tier 3, absent
unusual circumstances. Cases
with voluminous documentary
evidence, or with numerous
pretrial motions raising difficult
or novel legal issues, are likely
Tier 3 cases. Cases requiring
management of a large number
of
witnesses
or
separately
represented parties, or which
require coordination with related
actions pending in other courts,
are likely Tier 3 cases.
How Courts Assign Cases to
Tiers. Under Rule 26.2(c), the
tier to which a case is assigned
is determined by either: (1)
to try and pick a jury, conduct opening
statements, and perform examination of
their respective witnesses all within 3 to
4 hours of actual court time (remember
there are only 5.5 hours at most of trial
time per day).
2
Counsel who practice personal
injury/tort motor vehicle litigation should
discuss with opposing counsel within the
14-day deadline that they should agree
there is good cause that the case should
have a Tier II discovery schedule.
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stipulation or motion, for good
cause shown; (2) placement by the
court based on the characteristics
of the case; or (3) the sum of the
relief sought in the complaint, and
any counterclaims or crossclaims.

discovery as described for Tier
3. Actions claiming nonmonetary
relief alone or in conjunction
with claims for damages under
$300,000 are permitted standard
discovery as described for Tier 2.

Stipulation or Motion. Rules 16(c)
(6) and 26.2(c)(1) provide that
all parties by stipulation or any
party by motion may request
that the court assign the case to
a tier other than the one to which
it would be assigned under Rule
26.2(c)(3), for good cause. A
court must determine good cause
to vary a tier with reference to the
factors that define proportional
discovery in Rule 26(b)(1). The
court may reject any stipulation
or
joint
motion
requesting
assignment under this rule.

Pursuant to Rule 26.2(d), from the
filing of the complaint until a court
assigns a case to a different tier,
the case is deemed to be assigned
to the tier to which it would be
assigned based on its monetary
or nonmonetary relief requested
under Rule 26.2(c)(3). If a court
evaluates a case for tiering under
Rule 26.2(c)(2), it must assign
the case to a tier no later than
20 days after the parties file their
Joint Report under Rule 16(c)(1). If
a court assigns a case a tier based
on a stipulation or motion under
Rule 26.2(c)(1), it should do so at
the earliest practicable time. That
notwithstanding, a later joined or
later served party may promptly
move the court to change the
assigned tier.

Placement by Court. Under Rule
26.2(c)(2), the court may evaluate
a case for assignment to a tier.
The court has the discretion to
assign a case to any tier, based on
the totality of the circumstances
of that case, consistent with the
case characteristics set forth in
Rule 26.2(b) and the factors that
define proportional discovery in
Rule 26(b)(1).
Monetary or Nonmonetary Relief
Requested. Under Rule 26.2(c)
(3), all cases not assigned a tier by
the procedures in Rule 26.2(c)(1)
or (2) are deemed to be assigned
a tier based on the damages
claimed in the action, as defined
in Rule 26.2(e). Actions claiming
$50,000 or less in damages are
permitted standard discovery
as described for Tier 1. Actions
claiming more than $50,000 and
less than $300,000 in damages
are permitted standard discovery
as described for Tier 2. Actions
claiming $300,000 or more in
damages are permitted standard

Definition of Damages in Tiering.
Under Rule 26.2(e), for purposes
of determining the tier for
standard discovery, the amount
of damages claimed in an action
includes all monetary damages
sought (without duplication for
alternative theories) by all parties
in all claims for relief in the original
pleadings, but excludes claims
for punitive damages, interest,
attorney’s fees in the case to be
tiered, and costs.
Limits on Discovery. Under
Rule 26.2(f), discovery per side
(plaintiffs collectively, defendants
collectively,
and
third-party
defendants collectively) in each
tier is limited as stated below. The
time to complete discovery runs
from the date of the Early Meeting,
subject to the court’s power to

The 2018 Amendments to the Arizona Rules (continued)
extend the time for completion of
discovery for good cause shown.
•
Tier 1. Each side in a Tier 1
case is permitted 5 total hours
of fact witness depositions, 5
Rule 33 interrogatories, 5 Rule
34 requests for production, 10
Rule 36 requests for admission,
and 120 days in which to
complete discovery.3
•
Tier 2. Each side in a Tier 2
case is permitted 15 total hours
of fact witness depositions, 10
Rule 33 interrogatories, 10 Rule
34 requests for production, 10
Rule 36 requests for admission,
and 180 days in which to
complete discovery.
•
Tier 3. Each side in a Tier 3
case is permitted 30 total hours
of fact witness depositions, 20
Rule 33 interrogatories, 10 Rule
34 requests for production, 20
Rule 36 requests for admission,
and 240 days in which to
complete discovery.
Obtaining Discovery Beyond
Tier Limits. Rule 26.2(g) provides
that, in order to obtain discovery
beyond the limits on discovery
established in Rule 26.2(f), a party
must file either: (A) a motion
for discovery beyond tier limits
setting forth why that discovery
is necessary and proportional
3
Regarding
depositions
of
treating care providers, opposing counsel
may try to include the doctor in the time
allotted to taking the deposition of other
fact witnesses—unless defendant agrees
to pay an expert fee. This should not be
agreed to as it is contrary to the Sanchez
v. Gama, 233 Ariz. 125, 310 P.2d 1 (App.
2013) decision that holds for purposes of
a treating care provider’s testimony, they
are not required to be paid an expert fee
in conjunction with their deposition—even
though the doctor has expertise specific
to that doctor’s background.
Hence,
don’t fall into the trap that the doctor is
another fact witness subject to the 5-hour
limitation like any other lay witness.

under Rule 26(b)
(1),
attaching
that
discovery,
or in the case
of
a
request
for
deposition,
describing
the
anticipated
discovery,
and
attaching a good
faith consultation
certificate
complying with
Rule 7.1(h); or (B)
a stipulation that,
for each category
of discovery for
which the limit
of discovery has
been requested,
that
discovery
beyond tier limits
is necessary and
proportional
under Rule 26(b)
(1).
Timing.
The
motion
or
stipulation must
be filed before the
close of standard
discovery
and
before serving a
discovery request
that
reaches
or exceeds the
limit imposed by
Rule 26.2(f) on
any category of
discovery.
Effect
of
Stipulation.
A
filed “Stipulation
for
Overlimit
Discovery”
complying with
Rule
26.2(g)
authorizes
the
taking
of
the
agreed additional
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The 2018 Amendments to the Arizona Rules (continued)
discovery without the necessity
for a court order. But, the court still
retains the power to disapprove
any such stipulation.
Circumstances
Requiring
Additional Deposition Time or
Written Discovery. Rule 26.2(h)
provides that, despite the total
limits on deposition hours set
forth above: (1) in a case with
more than party on a side,
the court may for good cause
increase a side’s allowed hours for
fact witness depositions, allocate
the allowed deposition hours
among the parties on a side, or
take any other action necessary
to provide each party on a side
with a reasonable opportunity to
conduct deposition discovery;
(2) additional examination time
ordered for the reasons set forth
in Rule 30(d) does not count
against the tier limits; and (3)
if the configuration of sides as
defined in Rule 26.2(f) provides
more deposition time or written
discovery to one group of parties
with common interests than
another group of parties with
common interests, the court
may for good cause adjust how
Rule 26.2(f) allocates the totality
of deposition time or written
discovery it allows between those
sides.4
Variations in Expert Discovery by
Tier. Unless the parties agree or
the court orders otherwise, expert
disclosures in Tier 1 or Tier 2 cases
are governed by Rule 26.1(d)(3),
while expert disclosures in Tier
4
Try early on to get opposing
counsel to stipulate to a “real world”
discovery plan and get it filed with the
court. Explain how it will benefit both
sides to obtain reasonable discovery
early on so the arbitrator in compulsory
arbitration cases will have a fair amount of
evidence to hopefully make a reasonable
decision based on actual evidence instead
of assumptions and speculation.

3 cases are governed by Rule
26.1(d)(4).
The 2018 Comment on Rule
26.2 explains that the Rule
establishes a three-tiered system
of case management to make
discovery occur in a manner that
is proportional under Rule 26(b)
(1). If neither the parties nor the
court seek to actively direct
a case toward a tier, the case
will receive a tier based upon
the amount at issue in the case
or requests for nonmonetary
relief. However, parties can ask
for a different tier, based on the
proportionality factors in Rule
26(b)(1). And courts can actively
manage cases and assign a case
to a tier at the start of the matter,
on their own initiative or based
upon their own review of the Rule
16(c) Joint Report, under Rule
26.2(c)(2). Rule 26.2(b) provides
many factors for courts to use
in determining the tier to which
a case is best suited. However,
making discovery proportional is
not an end in itself. Rules 8, 26,
26.1, 26.2, and 37, as now revised,
work together to strengthen
mandatory initial disclosure of
relevant material as the bedrock
of Arizona civil litigation. Rule
26.2 now emphasizes keeping
discovery proportional based
on
the
understanding
that
proportional discovery follows up
on robust initial disclosure under
Rule 26.1. The 2018 amendments
seek to make initial disclosure
robust through a clearer mandate
to impose sanctions under Rule
37 for failures to disclose relevant
material and for abuses of
discovery.
Conclusion.
Parties will need
to plan their litigation activity
very efficiently under these new
amendments. For plaintiffs, this
means before filing the lawsuit,

it is incumbent to anticipate
potential issues in the case and
who and what will you need
to prove the case. The same
goes for insurance adjusters and
the insurance defense lawyers.
The court may pigeon hole the
case based on the amount in
controversy versus what it will
take to prove and defend a case
before a jury, which could have an
adverse effect on the defense side
of the case. For example, under
Rule 26.2(f), defendants in even
the most complex “Tier 3” cases
are presumptively only entitled to
15 hours of fact witness deposition
time (assuming an equal split with
plaintiff). In certain cases, that
simply will not suffice. Counsel
will need to become adept at
negotiating
and
requesting
over-limit
discovery
where
appropriate. In discussing these
new amendments with defense
bar colleagues, there does seem
to be a legitimate concern that
the tier-based system will unduly
restrain our ability to vigorously
defend our clients. Additionally,
it will also require the court to
address disputes on a regular
basis through phone calls as few
if any discovery motions can be
filed unless the court has had a
telephone conference with the
parties and it then orders a brief of
the issue to be filed. See Amended
Rule 26(d). It is presumed that the
new system has the potential to
result in greater efficiency, less
cost, and greater satisfaction with
the judicial process, something
we all should applaud. However,
there is a real potential that the
phone lines to the court will need
to be increased unless both sides
realize they need to work together
and be proactive in discovery
so each side has a fair chance at
providing the best representation
possible under the constraints of
the rules.
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